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UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT 2F COLUMBIA CIRCUIT 
UMITED =TATES OF AMERICA, 
Laintiff-Appel.lee; Criminal No. 
Ve Docket No. 
JOSH PH * TAVUR, 
befendant-Anpellent. 
ON APSZAL FROM A JUDGMENT OF THE 
UNITED “TATES DISTRICT COURT FOR 
TH DISTRICT OF COLUMBIA 
APPELLANT'S BRIEF 
STATEM2NT OF THE ISSUES 
I. Did the Trial Judge rr In Denying *ppellant's Motions For Jucg- 
ment Of Acguittal? 
II. Lid The Trial Judge srr In Failing To Adequately Instruct The 
Jury As To "Knowledge", an Sssential slement Of The Crime? 


This case has not »vreviously been before the court. 


STATEMENT OF THE CASE 


Preliminary “tatement 


This is an appeal] from a judgment of conviction entered in the 
United “tates District Court for the District of Columbia on February 
32, 1971, after 2 one-Cey tris] before District Judee George L. Hart, 
Jr., and © jury resulting in the conviction of aypellant “eaver on one 
count of knowingly, unlawfully sossessine, enc having under his contra 


* a narcotic drue¢ in violetion of 33 D.C. Code 402. Anpellant was sen- 


~ 


ole 


tenced to be imprisoned for a veriod of not less then two (2) years 
and not more than six (6) years. A»ypellant is confined in Lorton 
Penitentiary. 

STATEMENT OF FACTS 


On August 25, 1970, a True Bill was returned against Appellant 


Veaver. Appellant was charged with conduct violative of 33 Dace Code 


402. The True Bill alleges that "on or about April 28, 1970, within 


the District of Columbia, Joseph “teaver did knowingly and unlawfully 


eossess and have under his control a narcotic drug... ." Appellant 
pleaded not guilty. 

Prior to trial, *ppellant ‘“eaver seasonably filed a motion to 
suppress as evidence the narcotic drug alleged to have been in his 
possession on April 28, 1970. | 

The jury was selected, the openings were made, and the introduc- 
tion of evidence began, on December 9, 1970. 

At the trial there was evidence of the following: 

The Appellant is marriec and the father of two children. At the 
time of his arrest he was working part-time and going to school part— 
time (Tr. 41). | 


On April 28, 1970, Appellant was a passenger in a car driven by 


an acquaintance, a Mr. Hardy. The car was headed down Florida Avenue. 


Metropolitan Police Officers, “illiam F. Penn and Richard L. Jencks 


were assigned to a cruiser on April 28, 1970, and were cruising in the 
| 


a 


» Northwest section of “ashington at about 5:45 p.m. (Tr. 6-7). They 


-2- 


“spotteé a 1970 Mustang which was driven by Mr. Hardy and in which 


Appellant was a passenger (Tr. 7). As a result of "certain informa- 


_V/ 


tion concerning the driver (Tr. 23)" the volicemen stopped the car 
near the corner of Gaérgie Avenue and Farragut Street, Northwest, in 
the District of Columbia (Tr. 8). Shortly before the car was stopped 
(approximately one block), Appellant testified that he told Mr. Hardy, 
the driver, to stop at a gas station because Appellant had to urinate 
(Tr. 42-43). 

Officer Jencks approached the Mustang which was parked alongside 
the public parking lot of a carryout shop, approximately fifteen feet 
in front of the policecar. Officer Penn remained in the policecar. 
Mr. Hardy met Officer Penn at the rear of the Mustang (Tr. €-9). 

According to testimony of the arresting officer, Appellant exited 
the Mustang and walked past the scout car, past Officer Penn, Melee 
in the car, to the corner (Tr. 9). Apvellant then walked back and 

w went through the public parking lot into an alley behind the carryout 
4 (Tr. 9-10). Both the lot and the alley were open to the general public 
(Tr. 20, 35). 


> 
The officers couid see the left part of Appellant's body behind 


> 


» tke corner of the carryout shop and they testified that they saw his 


left hand alongside of his zipper on his trousers and he made motions 
n 


as if he was urinating. His right hand was moving in the direction 
> 
of the ground; he disappeared from view. Appellant reappeared and 


o. 


sl. The basis for stopping the car was never more fully explained. 


> 


= 


began walking toward the automobile in which he had been a passenger. 


Officer Penn got out of the patrol car and went into the parking lot 
and sae a wet area where Appellant was standing and a plastic bag 
alongside that area on a ledge (Tr. 15-20, 30-35). 


In spite of the fact that Officer Penn testified that Appellant 


> 


» walked right past him, he also testified that he never saw the bag in 


} the hand of Appellant, or in his possession, and that he, Officer Penn, 
had no idea how many people might have been in the public soteng lot 
during the day (Tr. 20). Officer Jencks also testified that he had 
absolutely no idee how many people may have been in the parking lot 
prior to the time Appellant entered the area, and that he never saw 
the bag in Appellant's possession (Tr. 35). : 

After the testimony of the two officers, the chain of custody 
and contents of the bag being Pre ae Government closed its 
case in chief. Appellant then moved for a judgment of acquittal which 
> was denied by the trial judge. (Tr. 39-40). | 


Appellant, testifying in his own behalf, admitted going behind 


ithe building to urinate, but denied placing any narcotics on a ledge 


behind the building. On cross-examination, Appellant stated that, 


while he was urinating he could not see the officers, and dgubted they 
| 
, could see him. He also denied noticing the ledge on which the nar- 


* ‘coties were found and denied seeing the cellophane bag at any time. 


'2. It was stipulated that the bag contained 7,500 milligrams of 
cocaine. (Tr. 37) 


In rebuttal, evidence was admitted, over Appellant's 


objection, as to the velue of the narcotic drug allegedly in 


Anpellant'’s control et the time of arrest. 
Upon the conclusion of all the qovernment's rebuttal 
evidence, Avpellant acaain movee for a jucgment of acquittal. 
The trial judge denied Anvellent's motion. 
On December 10, 1970, the jury returned a verdict of guilty. 
Defendant was sentenced to be imprisoned for a period of 
not less than two (2?) years end not more than six (6) years. 


Appellant seasonably file¢ his notice of apneal. 


AT.GUAL INT 


TRIAL JURGR STEED IN DOSNYING APPELLANT'S MOTIONS 
JULGMINT OF ACOUITTAL 


alreacy in¢icazeé, Avoellant movec for a jucégment of 


acevitzal immeciazely afcex che conclusion of ‘he Government's case 


lin chief; ané nis motion was Ceniec. At the conclusion of ihe 


‘Government's rebuttal evicence, Avroellant: again movec unsuccessfully 
| 


for a judgment of accuicial. 
| 
| 
Arellant believes, for she reasons set forth »elovw, tha’: the 


eviéence a¢éuced by “he Governnent was legally insufficient to 


warrant submission of “he case to the jury or “iis conviction. Thus, 
his notions for judgment of acaquitta? should accoréincly have beer 
3_/ 
grancec. | 
| 
Bz the outset, it might he well co sec forth briefly some of 


the nrincisles yenerally az licable to rsossession of narcovics 


cases uncer 33 D.c. Coce 40°. 


— 

3. The motions by Aovellant for a jucqmeni of acouitctal »roverly 
challengee the sufficiency of the evidence. U.S. v. Jones, 
174 F.26 745 (Sth Cir. 1949); U.S. v. Perlies, 135 P.2¢ 74 


(7th Cir. la); 2 “rich, Federal Practice anc Procecure, 
Sec. 455 (1979). 


A. Zssential Zlexencs 

33 F.C. Code 40? snecifies “hac "it shall be unlavful for any 
-erson to manufacture, %ossess, have uncer his control, sell, 
.rescribe, aCminiszer, Cisnense or commound any narcotic Crug, 
exces: as avthorize¢ in this chaoter ... There are chree 
essential elements of »oroof in cases arising uncer this stacute. 


The Government is crarceC with »eroving Aonellant's »ossession of a 
Ae 


— 


suostance anc the idenzity of tha: substance as one »oroscribec by 
33 D.C. Code 402. Malloy v. Unizec States, 243 A.2¢ 7&1 (D.C. Avvo. 

In acCition the Government mus" sow cha‘: Avoellant was 
aware or hac knowledce of “he »resence an¢ character of ‘he 
varticular substance. 


Acniszcecly, "“knowlecge" is not mentioned bw the language of 33 
S/ 
Z.C. Coée 402 as an element of he offense orohibitec anc no cases 


on »oink have »een foundc in “his jurisGiczion. 4Aowever, ocher courts 


incersrezing this same language have hele shat in order co sustain 


its hurcen of oroof, she Governmen’ must no only >rrove »rossession 


There is no cuestion tha: the substance herein is »oroscribec 
by 33 5.C. Coce 402. 


This statute is chesame as Section ? of she Uniform Marcotic 
Drug Act which has been acovte€ by forty-six states, including 
che Listric: of Columbia and Puerto Rico (91 ALL.P.2€ E11). 


1 
i 
‘ i 


' hevone a reasonable coub:, bvi must also »rove heyonc a reasonable 
Goubi chat the cefendant was aware of both the »resence and 
: , : | 
character of the »articular substance he is chargec with possessing. 


Carroll v. Arizona, 36€ 2.2¢ < (S.Ct. Ariz. 1962); Arizona v. Sune, 
| 
379 P.2e 542 (S.ct. Ari 1952); Petty v. Colorado, 147 P.2¢ 227 
(S.Ct. Colo. 1968); Mickens v. Coloraco, 355 P.2¢ 37S (s.ct. 
1651); Illinois v. Truelock, 220 M.B.2¢ 167 (S.Ccz. Ill. 
| Lilinois v. Pigrene:, 186 N.F.2¢ 306 (S.Cc. Ill. 1952); Touiasars Vv. 
; Maney, 135 So.2d 473 (S.Ct. La. 1961); New Jersey v. Reec, 170 A.2?da 


N.J. 1961); Jallace v. Nevaca, 35° P.2¢ 749 (S.C. 


1661); Now Mexico v. Gonzalez, 435 P.2€ 210 (N.M. Ax. 


$.7.2E 273 (Tex. Cxim. Ano. 1955). Moreover, =ne Government's 


recognition of "knowlecge" as an essential element of che crime is 
evident from a reading of she Trve Bill. which charges Annelllant wih 
i 


"knowingly" >vossessing a narcotic Gruc. 


Aovellant's counsel has founc cases from four states wherein 


the courts have held that “knowlecge" is not an essential element: 


' o£ the crime under the Uniforr Act. “lashington v. Bo is, 358 DL26 


124 (S.Ct. Yash. 1961); ilassachuset=s v. Lee, 117 N.EL2¢ £30 (S.5.C. 


Mass. “lorcester. 1954}; tavis v. Warvlanc, 262 A.2€ 578 (Ct. Srec. 


Aop. ME. 1879); Broic v. Florida, 79 So.2¢ 775 (S.Ct. Fla. 1955). 


Later cases in YJashington and Massachuse*=s have either 


exoressiv or impliedly overrulec or limited the earlier éecisions. 


== 


‘ATE BL O25 (Cz. Ano. Yash. 1°9 

Massachusetts v. Buckley, 73€ N.2.2?6 335 iass. Suffolk 
Massachusetts v. Tirella, 245 N.3.2¢ 573 (S.d.C. Mass. Suffolk 
In a€dition, all the cases foun¢ wherein it was helé that "knowledcce" 
‘yas not an essential. element, rossession had heen found by means of 
strong Cirect evidence on which an inference of knowleége covl¢ have 
been easily based. 

B. The Stancaré For Passing On Motion For Acouitial 

The sctancaré by which trial juéces in this Circuit: are to be 


guiceé in -assing on a motion for jucgment for accuittal was well 


stateé by Judge Prettyman in she leacing case of Curley v. Unized 
States, £1 U.S. Aob. | c 150 F.2€ 229 (1947), cers. Cenicd, 
331 U.S. S37 (1947) as follows: 


The true rule, cnerefore, rs that a trial judge, in 
~assing unon a motion for cirecte¢ verdict of accuittal, 
must Cetexrine whether unon “he evidence, giving full 
>lay to the right of the jury to Cetermine crecibility, 
weight che evi€ence, ane Craw juscifiable inferences of 
fact, a reasonable min¢ sich: fairly conclude guilt 
beyone a reasonable Coubt. If he concluces “ha= uvon 
the eviéence tnere mus: Se such a Couhe in a reasonable 
miné, he must grant the motion; or co sate it another 
way, if here is no evicence unon which a reasonable 
niné might fairly concluce guilt beyone a reasonable 
€oubt, the motion must be grantec. IF xe concluces 
that either of the wo results, a reasonable coubt 

or no reasonable Coubt, is fairly >ossidle, ne muse 

les the jury Gecice che »acter. 


In other wores, in Cecicine whether to submit a case co a 


, jury, a trial jucge muse consider whether reasonable jurymen must 


* necessarily have a ¢oub:. Crawfore v. United Ccates, 125 U.S. Ar. 
* 


-e- 


155, 156, 375 F.2d 323, 334 (D.c. Cir. 1967); Bailey v. United States, 
'135 U.S. Avo. D.C. C5, 415 F.26 1110 (f.c. Cir. 193%); Powell Vv. 
‘United States, 135 U-£. Aro. .C. 254, 418 P.26 479, 473 (DiC. Cir. 
'1959); United States v. Euston, U.S. Aon. D.C. 6 £96 F.2d 1202 
‘1910 (D.C. Cir. 1969); Johnson v. Unitec States, U.S. Aon. B.C. 
1426 7.2¢ GEL (D.C. Cir. xeh. en bane 1970), cert. granted, 400 U.S. 
'664 (1979). In nassinc on a motion for acquittal “he Pore ee 
assume the =ruth of <he Governmenz's evidence anc give the Government 
the benefit of all legitimate inferences. Unizec States v. Bridges, 


U.S. Avo. D.C. , 432 F.26 692, 594 (C.c. Cir. 1970); Bailey v. 


50, &0 (1942); Goréon v. United States, 43€ F.2¢ 65e, 867 
(Sth Cir. 1971). 
Still the Government mus: sustain its burden of proving every 


ielement of the crime charged beyonce a reasonable Covb:. Hollandc v. 


Unitee States, 348 U.S. 121 ("9F4). Ane the jucge must not let the 


jury act on what woule amount to a mere ~ossibility, sveculation, 
‘conjecture or surmise. Bailey v. Unitec States, sudra, 415\ ¥.28 at 
1113: Maloy v. Unite¢ States, 246 A.2¢ 7&1 (D.C. Adp. 16S); Jackson 
v. District of Columbia, 180 A.2¢ 85 (h.c. iiun. Ano. 


'™istriect of Columbia, 264 A.2¢ 145 (D.C. Azo. 1970). Moreover, the 


Governmen must negate ail reasonable inferences consisten‘: with 
innocence. iiallov v. Unitec States, suvra. Baker v. Distric: of 
Cotubia, 184 A.2¢ 19d G ih 2: : Sec also, 3iil v. 
istric: of Columbia, 264 A.?€ 145 (>.C. Apo. 1970); Unitec 

S. Asp. ':.C. 4 y .235 (2.C, Cir. 1970); 

> States, 124 U.S. Ax ° } 5 P.L26 £04 

1965); Surrezt v. Unitec States, 4921 F.?¢ 403 

Ech Cir. 1970); dale v. United States, 410 F.2¢ 147 (S%h Cir. 


Arellanes v. Unitec States, 302 F.2d 503 (ith Cir. 1952); 


javaii v. Stuart, 455 2.2¢ 444 (S.Cz. Javaii 1979); Missouri v. 


Thomas, %52 A.°7.! : (S.Cz. Ho. 1970). 


a ee eee 


| 
C. The Government's Evidence Was Insufficient To Varrant 
Conviction 


Appellant's conduct, taking the view most favorable to the Govern— 
ment, amounted to Appellant's presence in a public area moments before 
a narcotic was found. One element of the crime in question is "pos— 
session" of the narcotic by the accusec. Therefore, crucial inquiry 
in this case relates to the legal sufficiency of the evidence to 
sustain a jury determination that Appellant vossessed a narcotic. 

An inference of possession was recently rejected on appeal ina 
case whose facts closely parallel the facts herein. In Mallo Vv. 
United States, supra, Malloy was convicted of unlawful posséesion of 


a narcotic under the same statue under which Appellant herein was 


convicted. 


The Government's case in Malloy was based upon the testimony of 


two police officers. The officers, were checking out a repdrt at 
ae 

iSaint Elizabeth's hospital that "someone was passing something" to 
v | 


r- patients. The officers observed appellant who met the description of 


\v H 
the suspected party leave his car and begin walking towards a building. 


»'The officers, approximately twenty-five to thirty feet away, called 


° 


. te appellant. The appellant turned around and made a quick motion as 


"if he were throwing something away. Neither officer saw an object 


- 


..leave the defendant's hand or strike the crounc. The officers searched 


* the area and found a wrapper containing narcotic capsules. (The court, 


“overturning the conviction and directing an acquittal, held that: 


At most the Government created a strong suspicion 
that appellant had ever had the [narcotics] in his 
possession and it was never seen in his hand and 


it was never seen being thrown by him. 


the .. 
visited the hospital and 


In view of 


. fact that the area was open to all who 


to all employees, the 


Gistinct possibility is raised that the wrapper 
[containing the narcotic] had been dropped by 


someone other! than appellant. 


evidence fails to negate 


The Government's 
this reasonable inference. 


To uphold the! conviction we would have to infer 


from the evidence, 


first, that appellant threw 


something, and second, that that something was the 
wrapper [containing narcotics] which was later found. 
An inference built upon an inference to prove a 
material fact is too tenuous an evidentiary founda- 
tion to support a criminal conviction. 


Here, as in Malloy, the Government 


has only created a suspicion that 


Appellant ever had a narcotic in his possession. The package contain- 


ing the narcotic was never seen in his possession and the police 


officers never saw Appellant placing enything on the ledge where the 


narcotic was found. 
direction of the ground. What the 
presence in an area shortly before 
"mere presence at the scene alone, 
Araujo-Lopez v- United States, 405 


and chronological proximity is not 


Davis v. United States; 230 A.2a 485 (D.C. App. 1967). 


They merely saw his right hand moving in the 


Government has shown is Appellant's 
narcotics were Ciscovered. But 
proves nothing as to possession." 
F.2d 466 (9th Cir. 1969). Physical 
sufficient to establish guilt. 


Physical 


- proximity to narcotics ‘cannot convict a man of possessing the narcotic. 


See, for example, Guevara v. United States, 242 F.2d 745 (Sth Cir. 


1957) (narcotics found under a car 


seat could not convict a passenger 


-12- 


’ of their possession); Montoya v. United States, 402 F.2d 847 (Sth Cir. 


» 


>> 


| 1968) (narcotics found in a truck could not convict a passenger in the 


| truck of their possession); United States v. Landry, 257 F.2a 425 (7th 


Cir. 1958) (an admission by the defendant that he owned the heroin 


. found on defendant's girlfriend in his presence did not 


sustain his conviction for vossession); United States v. Mills, 293 
F.2d 609 (3rd Cir. 1961) (witnessing a sale of heroin did not sustain 


a conviction for selling heroin). In addition, the narcotic was found 


‘herein in a public place not exclusively in the control or possession 
ae : | An 
of Appellant. Under even more suspicious circumstances, a conviction 
| 
| 
‘for possession of narcotics was reversed because the drugs were found 


: | 
‘in an area to which the defendant had access in common with tenants 


of only seven other apartments. People v. Jackson, 23 I11.2a 360, 


17@ N.E.2d 320 (S.Ct. Ill. 1967). Here, the parking lot ae open to 

| 
the public and there is no telling how many people were in the lot the 
day the narcotics were found. : 

In the Jackson case, narcotic agents arrested the defendant at 
the door of her apartment. After inviting the agents male defendant 
ran to the bathroom and locked the door. After a short intierval the 
agents were admitted to the bathroom. Heroin was found in an air well 
beneath defendant's window. 

Although recognizing a strong probability that defendant had pos- 


sessed the heroin, the court nevertheless reversed because mere proba— 


bility or suspicion is not sufficient. See also, Hill v. District of 


== 


~ 


Columbia, 264 A.?d 145 (D.C. App. 1970) (presence of a vistol in the 
defendant's car could not sustain a conviction for possession as the 
presence of a passenger in the car permittec the inference that the 
defendant did not have exclusive control over the contents of the car). 

At most, the Government's evidence has shown 2 mere probability 
that Apnellant vossessed the narcotic. But a preponderance of the 
evidence or a mere probability raised by the evidence will not sustain 
a criminal] conviction. See Stevens v. United States, 175 U.S. App. 
D.C. 332, 319 F.2d 733 (D.C. Cir. 1963); United States v. Carey, 42& 
F.2d 229 (5th Cir. 1970), cert. den., $1 S.Ct. 78 (1970); Lawrence v- 
United States, 400 F.2d 624 (9th Cir. 196&); Wheeler v. United States, 
322 F.2€ 99€ (LOth Cir. 1967). These cases involved auto theft where- 
in presence in a stolen car merely raised a probability that the 
defendants knew the cars to be stolen or transported across a state 
line. Such evidence was insufficient to sustain the convictions. 

Evidence which merely raises suspicions likewise will not sustain 
a conviction. See for examoje, Hiet v. United States, 124 U.S. App. 


D.C. 313, 365 F.2d 504 (D.C. Cir. 1966). (Presence of defendant's 


fingerprints on the inside of the window of a car which had been broken 


into @id@ not sustain a conviction for burglary as the prints raised a 


“mere suspicion.) Borum v. United States, 127 U.S. Avp. D.C. 48, 380 


» 


F.2@€ 595 (D.C. Cir. 19867) (fingerprints of defencant found on a recent 


ly purchased jar in a burglarized house could not convict the déefendart 


las the fingerprints could have been placed on the jar before its 
'‘purchase). Citing both Hiet and Borum, United States v. colon, 426 
‘F.2e€ $39 (6th Cir. 1970) (defendant's fingerprints on a map in the 
getaway car could not convict him of bank robbery) -. 

To sustain the conviction herein this court would have to infer, 
'first, that Appellant placed something on the leége and second, that 
‘the something was the narcotic found by the police. Both findings, 


| 
: : : ! . . 
however, can only be premised on speculation, conjecture, suspicion or 


| 
imere possibility. And such tenuous inferences built upon one another 


are insufficent to support the conviction. 


The Government also offered no direct evidence on the element of 
‘knowledge. As there is also no direct evidence on the eienent of pos- 
isession, the jury was asked, and permitted to infer two essential 
elements of the crime charged from testimonial evidence which merely 
iplaced him near the place where the narcotics were Sep eeueneay, found. 
‘It is concededly permissible under this uniform statute for a jury to 
|infer knowledge from possession of narcotics. Petty v. Colorado, 

; supra; Arizona v. Hunt, supra; Illinois v. Pigrenet, zupea| But in 
each of the three cases cited, there was either direct testimonial a, 
6 


ievidence proving possession or much stronger circumstantial! evidence. 


In Petty v. Colorado, possession and knowledge were inferred from 
the presence of the narcotic in a box containing the defendant's 
personal papers in his apartment next to his stereo. His room— 
mate's conviction was reversed on the same evidence. 


As a further example, the facts in Carroll v. Arizona, supra, are 
similar to the Appellant's case. The defendant in Carroll was ap- 
proached by police officers in the waiting room of an airport and was 
seen to make a throwing motion. The defendant was arrested on his 
plane by the officers who had searched the waiting room and found a 
container of heroin. Reversing the conviction, the court said: 

The evidentiary claim must so link the defendant 

to the narcotic that the inference he knew of its 

existence and to presence where found may be fair- 

ly drawn. 

There must be a presentation of a specific fact 

from which the jury may reasonably infer the 

defendant knew of the existence of the narcotic, 

as found in his immediate vicinity before he may 

be charged with its possession. 

The evidence presentec against the Appellant presents no snecific 
facts on which to base either an inference of possession or an 
inference of knowledge. 

Aovellant contends that the evidence offered by che Government 


on the elements of vossession ané knowledge was legally insufficient 


in that a jury must of necessity have had a reasonable doubt as to the 


~| Appellant's guilt which shyvld have precluded che submission of the 


Government's case to the jury. 


x ! 
i 


If. THS TRIAL JUDGE nRat IN FAILING TO ADZQUATELY INSTEUCT Tis 
JUFY AS TO “KNOVLS9GE", AN ESSENTIAL “LEMGENT OF THE CRIME 
As note¢ above, “knowlecge" is an essenzial elemen: of the 
crime allegedly comaitized by Anvellant. Thus, iz was a fund anental 
error for <he jucge to have subnitteé the case to the jury without 
an adequate instruction on or definition of =his essential element. 
Unitec States v. Bryant, 137 U.S. Avp. E.C. 124, 420 P.2e 1355 


(9.C. Cir. 1959); Hitchell v. United States, 129 U.S. Av. D.C. 292, 


| 
394 F.2¢ 767 (B.C. Cir. 1568): Liles v. united States, 12S U.S. Adp. 


L.C, 268, 393 F.26 569 (B.C. Cir. 1967); Jackson v. Uniied States, 


121 U.S. App. .C. 160, 342 F.2E 772 (B.C. Cir. 1965); Byre v. 


United States, 119 U.S. And. F.C. 350, 342 F.2€939 (D,c. Cir. 1955); 
McDonale v. United States, 109 U.S. Avnp. D.C. Se, 284 P.2¢ 232 


(D.C. Cir. 1960); Mullen v. United States, 105 U.S. AnD. D.C. 25, 


| 
263 F.2d 275 (&.C. Cir. 1952); Yilliams v. United States, 7 


Ad. ©.C. 299, 131 F.26 21 (B.C. Cir. 1642). 
The Jucge instructeé the jury in hese vores (Tr. 55) :| 


Now che elements of “his crime are simple ane 
the elements that the Government music »axrove 
beyoné a reasonable Coubt are =hese: 


Taat in che District of Columbia the 
Defendant knowingly and willingly hae | 
in his »ossession or uncer his control | 
a narcotic Crug, that is, cocaine. 
| 


© « te 2 .%, - sy, - :. 
“In ins*ructing Oh che inferences which can be Grawn from circunstan— 


iad . : : t. SY x4 : 
| tial evidence, the judge neclecteé to mention knowleege. ‘the 
» 


lm; Judge did not Cefine knowledge. 


> 


2: is a ocrave crror to sen¢ a case to the jury withous 
accurately Ccfinine che offense charcec anc caca element of 
offense chargec. Reacing the in€ictment is not sufficient. 
Federal Practice anc Procecure ¢“87 (1970). In United States v. 
Jarris, 346 P.2€ 184 (42h Cir. 1 citing Screws v. Unitec Staces, 
325 U.S. SL at 105 655 & me. 1495 (1945), the 
court sai¢c: 

In every criminal »rosecutzion . . . an 
exposition of the constituents of “ne 
offense is mandatory anc incisnensable. 
Accore, Unitec Ssates v. Sehrict, 375 F.2¢ 751 (4%: 
-It is not a sufficien: instruccion to reac the statute. 


nite¢ Stateg v. Hernancez, 290 7.2d &5% (2né Cir. 1961) (failure 


Gefine »ossession). See also United Sizates v. Krosky, 418 F.2¢ 


1955) (reversal of a conviction for Craft evasion for 


failure to »ronerly Cefine "Iznowingly" anc failure to ex lain 
“willfulness"). 

In Byre v. Unite: States, suora, the cour: founc fundamental 
error in a failure to charge on the elemen: of intent in a case of 
ronbery wnere “he judge merely reac to the jvrv the statute 
saying: 

The charge to she jury contains neither a 
recitation nor a Ciscussion of the elements 


of “he offense for which ihe Cefencant ‘vas 
on “rial. 


‘In accoré: Screws v. Unitec States, suora; Virgin Islands vy. Carmona, 
1°70); “alker v. Unite¢ States, 342 F.2d 22 
(fish Cir. 1955 cer. Ceniec, ited : Ve 
* Urbana, 412 F.24 105 nha Ci Liles v. United States, sunra; 
> i 
> Jackson v. Unitec States, sunra; Unitec Staces v. Bryant, swora; 
| 
‘Mitchell v. Unitec States, suvra. 


Interoreting the uniform statute, che cour: in New Hexico v. 


—_—_ 


Gidéings, 352 P.2d 1003 (S.Ct. N.M. 1960) founc error in a refusal to 
a inseruct on che element of knowledge. See also Sosa v. xas, surra. 


> 


Such funéamental error is not excusee or waived by Aprellanz's 
“ 


‘failure co request a croner instruction. United States v. Bryant, 


" ‘suora, 420 F.26 at 1332; Jackson v. Unitec Staces, suvra, 34 F.2¢ at 
~ 
= 773-774; HeYonalé v. United States, suora, 284 F.2¢ 233; “illiams v. 


svora, 131 F.2¢ az 22; Miller v. Unitec Ssates, 120 


, 972 (10a Cir. 1941). See also, Findley v. United States, 


$22 (lOth Cir. 19656) where the court si:ated 


Cexzainly the failure to instruct as to she necessary 
elements of she offense charged affects he sub- | 
stantial rights of an accused and such error is 
">lain error" as contemplatec by Rule 52(b). 


In Pindley, the judge's instruc:ions were insufficient because they 
ilec to recite che necessity of she Government »roving beyond a 
| 
a reasonable Coubt an essential element of the crime (statutory larceny, 


/18 U.S.C. §641), knowleége that the nronerty belongec <o che Unitec 


Ls 
» tates and hac been stolen from “ne United States. Cites Screws v. 


= 


-19~- 


. 


wtates, suora. See also, United States v. Howey, 427 7.26 
1017 (Sth Cix. 1970) where the cours in refusing co follow Pincley'’s 


that "knowledge" is an esseniial elemen: of the offense statec 


If [knowlecce is an essential element Anoellan::'s] 
conviction must he reversed because the jury was 
not instructec uxon that element. 
CONCLUS LON 
£ the cours 


Apoellane, cherefore, urges ia 


below should be reverse€ with Girections to grant his motions for 


jucguenc of acquittal if, as he argues, it shoulc be Getermineé that 


there was no substantial evicence to warrant his conviction anc, 
otherwise, with Cirections to grant him a new trial. 


Resveccfully subinitiec, 


Malcoln Lassiman 

Al:in, Gur, Strauss, Javer & 
502 Macison Office Builcing 
1155 Pifteenth Ctreet, N. 77. 
“Tashington, 7. C. 29005 


(Tele: 202,’€33-3815) 
Counsel for tefeneant - Aopellant 


Ar°.0intment of che 
Unitee States Cour: of Apneals 


June ll, 1°71 


ccna ths Dated 


— 


‘United States Attorney. 


Joun A. TeRRY, 
Bersert B. HorrMan, 


Bargy Wi. LEVINE, 
; Assistant United Siates Attorneys. 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Where, moments after appellant was observed sur- 
reptitiously depositing something on the ground, the offi- 
cer found cocaine in that precise place, did the Govern- 
ment introduce sufficient evidence of appellant’s possession 
of that cocaine? 

II. Having specifically referred to “knowledge” as an 
element of the crime of possession of cocaine in the course 
of its charge to the jury, did the court adequately in- 
struct on the law of “knowing” possession? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 71-1172 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


JOSEPH WEAVER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed August 25, 1970, appellant was 
charged with unlawful possession of a narcotic drug 
(cocaine) in violation of 33 D.C. Code § 402. On De- 
cember 9, 1970, a jury trial was commenced with the 
Honorable George L. Hart, Jr., presiding. The following 
day the jury returned a verdict of guilty as charged. 
On February 12, 1971, Judge Hart sentenced appellant 
to a term of imprisonment for two to six years, to be 


(1) 


2 


served consecutively to any sentence then being served. 
This appeal followed. 

On April 28, 1970, at approximately 5:45 p.m., a 1970 
red Mustang in which appellant was a passenger was 
signaled to halt by Metropolitan Police Officers William 
F. Penn and Richard L. Jenks, who had observed it from 
their scout car. The car pulled to a stop at Georgia 
Avenue and Farragut Street, N.W., with the scout car 
stopping about fifteen feet to its rear (Tr. 6-8, 23). The 
driver of the Mustang, one Thomas Hardy, and the pas- 
senger in the scout car, Officer Jenks, both alighted from 
their respective vehicles and met between them (Tr. 8-9, 
15, 23-24). While they were engaged in conversation, 
appellant got out of the Mustang and walked past the 
scout car, where Officer Penn still remained seated in 
the driver’s seat (Tr. 8, 24). Appellant continued down 
the street past a completely vacant? parking lot to the 
corner (Tr. 15, 24, 26) and then surreptitiously glanced 
back at the scout car before withdrawing south into an 
alley behind the Fishboat Carryout? (Tr. 9-10, 15). A 
moment later appellant reappeared at the rear of the 
carryout. He placed his left hand “alongside . . . his 
zipper of his trousers and his right hand appeared to be 
up against the wall” (Tr. 10). He assumed that posture 
for ten to fifteen seconds (Tr. 10, 15) and then again 
covertly retreated from view (Tr. 11). An instant later 
he reappeared “peeking” from around the corner of the 
building. Then Officer Penn saw him furtively “lean[ing] 


2On January 11, 1971, an information was filed with the court 
representing, inter alia, that on February 26, 1970, appellant had 
entered a plea of guilty to a violation of 88 D.C. Code § 402. Ac- 
cordingly, appellant was sentenced as a second offender under 33 
D.C. Code § 423. 


2 Officer Jenks, corroborating the testimony of Officer Penn, said, 
“There were no vehicles or persons on the lot at this time” (Tr. 
26). However, neither officer knew what type of traffic had been 
on that lot during the earlier part of the day (Tr. 20, 35). 


3 Officer Jenks testified that he thought it was called the Shrimp- 
boat Carryout (Tr. 27). 


3 


to his right and downward” (Tr. 11) before heading 
back into the alley (Tr. 11, 16-17, 28-29). Officer Penn 
immediately went to investigate the area vacated by 
appellant. As Officer Penn approached, appellant walked 
eastward across the parking lot adjacent to the carryout 
and back to the Mustang (Tr. 11-12, 16). Officer Penn 
testified, “I observed a wet area where Mr. Weaver was 
standing, and alongside that area there was a ledge [of 
the building] at which a plastic container, a plastic bag, 
was found with several packages of aluminum foil in it” 
(Tr. 12, 18). Although the bag was not seen in appel- 
lant’s hand (Tr, 20-21, 35; but see Tr. 29), it was found 
in the precise vicinity where appellant had lowered his 
hand (Tr. 19, 29). The bag was retrieved by Officer 
Penn and taken back to the scout car, where in the 
presence of Officer Jenks he opened it and found that 
the foil packets contained white powder (Tr. 12, 30). 

It was stipulated that the plastic bag contained twelve 
foil packets, each of which contained loose white powder 
which after chemical analysis was determined to be 7,500 
milligrams of cocaine (Tr. 36-37). It was the opinion 
of experts that such an abundance of cocaine was then 
worth $450.00 if purchased from “dope pushers” in the 
District of Columbia (Tr. 53-56). Over the objection of 
defense counsel* the cocaine was admitted into evidence 
(Tr. 37-88). Counsel then made a motion for judgment 
of acquittal, asserting that the government had failed 
to prove that appellant was in fact in possession of the 
contraband. The court denied the motion, noting that 
the combination of both the direct and circumstantial 
evidence was sufficient to permit the case to go to the 
jury (Tr. 39-40). 

Appellant was the sole witness in his defense. He 
testified that after work he went to a friend’s house to 
have a “few drinks” (Tr. 41-42); however, the friend 
was known to appellant only as William, and appellant 
did not know William’s precise address (Tr. 44). He 


4 Appellant’s trial counsel does not represent him on this appeal. 
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left William’s home at approximately 5:30 p.m. (Tr. 45) 
and tried unsuccessfully to hail a taxicab (Tr. 42, 45). 
A Mr. Hardy, who was known to appellant “from seeing 
him, but not personally” (Tr. 46), drove by and offered 
appellant a ride (Tr. 42, 46). While in the car appellant 
advised Mr. Hardy that “I had to take a urine and I 
told him, ‘. . . the first gasoline station you get to, stop,’ 
so I could take a urine.” Appellant continued, “But be- 
fore he could stop, Officer Jenks had pulled him over. So 
at that time I just took it on my own and went around 
the building to take a leak” (Tr. 42-43). He denied 
that he possessed or even saw narcotic drugs at that 
time and place (Tr. 48, 50). Notwithstanding the pres- 
ence of a gas station at Georgia Avenue and Farragut 
Street, appellant paid “no attention to it” and relieved 
himself on the wall of a building (Tr. 51). 

At the close of all the evidence appellant’s counsel re- 
newed his motion for judgment of acquittal, again con- 
tending that the government had failed to prove the ele- 
ment of possession (Tr. 57-58). Again the motion was 
denied (Tr. 58-59). 

After closing argument the court proceeded to charge 
the jury (Tr. 59-68). Prefacing its instructions pertain- 
ing to the elements of the crime, the court read from 
the indictment: 


On or about April 28, 1970, within the District 
of Columbia, Joseph Weaver did knowingly and un- 
lawfully possess and have under his control a nar- 
cotic drug, that is 7,500 milligrams of cocaine. (Tr. 
64) (emphasis supplied). 


The court then specifically addressed itself to the ele- 
ments of the crime: 


Now the elements of this crime are simple, and 
the elements that the Government must prove beyond 
a reasonable doubt are these: 


That in the District of Columbia, the Defendant 
knowingly and willingly had in his possession or 
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under his control a narcotic drug, that is, co- 
caine. (Tr. 65) (emphasis supplied). 


In its concluding instructions the court explained the dis- 
tinction between direct and circumstantial evidence and 
informed the jury that it should accord both types of 
evidence equal consideration in its deliberations (Tr. 65- 
66). Both the prosecutor and defense counsel affirma- 
tively stated to the court that they had neither objection 
nor suggestion pertaining to the instructions (Tr. 66-67). 
The jury then retired to deliberate upon its verdict (Tr. 
68). 


ARGUMENT 


I. The evidence was sufficient to support appellant’s 
conviction of possession of cocaine. 


(Tr. 6-59) 


Appellant assails the sufficiency of the government’s 
case, arguing that the government failed to introduce a 
quantum of evidence upon which a reasonable man could 
conclude that appellant in fact possessed the cocaine he 
was convicted of possessing. We disagree. 

When the car in which appellant was a passenger was 
brought to a stop by the pursuing police car, appellant 
quickly alighted from the car and went forthwith to the 
rear of the carryout on the corner of Georgia Avenue and 
Farragut Street (Tr. 6-9, 15, 24, 26). Ostensibly, his 
sole purpose was to urinate; however, notwithstanding 
the fact that he had asked Hardy to stop at a gas sta- 
tion so that he might relieve himself, he ignored the one 
that was located at that very intersection. One could 
reasonably conclude, therefore, that his primary mission 
was to rid himself of the contraband; only incidental to 
that mission did he distract attention by urinating on 
the wall. 

This conclusion is supported by the fact that appellant 
stealthily peered back toward the police car, walking in 
and out of view, before clandestinely dipping down to 
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dispose of the cocaine (Tr. 9-11, 15-17, 28-29). Rather 
than haphazardly casting away the contraband, he me- 
ticulously selected a ledge on which to secret the drug, 
no doubt contemplating that at the appropriate moment 
he could return to retrieve it. While neither of the police 
officers saw appellant with the narcotics in his hand (Tr. 
20-21, 35), he was seen depositing “something” (Tr. 19, 
29). Found in the precise area where he relinquished 
“something” was $450.00 worth of cocaine. Because co- 
caine is such a valuable commodity, it is hardly conceiv- 
able that it was lost, misplaced or discarded by someone 
else. 

This case, like all cases involving questions of posses- 
sion, must be assessed on its own independent facts. 
United States v. Holland, —— U.S. App. D.C. —-, 
—,, 445 F.2d 701, 708-704 (1971) (concurring opin- 
ion). Viewing the evidence in this case in the light most 
favorable to the Government, a reasonable man might 
conclude that appellant in fact was in possession of the 
cocaine in question. Crawford v. United States, 126 U.S. 
App. D.C. 156, 375 F.2d 332 (1967) ; Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 
331 U.S. 837 (1947). Even as a “close case” on the issue 
of possession, it was one for the trier of fact. Thompson 
v. United States, 182 U.S. App. D.C. 38, 405 F.2d 1106 
(1968). The court did not err in denying appellant’s 
motion for a judgment of acquittal and permitting the 
case to go to the jury. 


Il. The jury was properly instructed that appellant was 
charged with “knowing” possession of cocaine. 


(Tr. 59-68) 


Appellant’s second assignment of error is that the court 
failed to define the word “knowledge” and thereby erro- 
neously omitted from its charge to the jury an essential 
element of the crime of knowledgeable possession of nar- 
cotics. Again, we respectfully disagree. 

Initially we must point out that appellant bears a heavy 
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burden to demonstrate plain error, having failed to ob- 
ject to the instructions at trial. The court specifically 
inquired if appellant’s counsel had “any objection or 
suggestion” to the charge as given, and the response 
was in the negative (Tr. 66-67). Having been satisfied 
at trial, he should not now be heard to complain on ap- 
peal. Villaroman v. United States, 87 U.S. App. D.C. 
240, 184 F.2d 261 (1950); Rule 30, Fp. R, Crim. P. 
In the course of its charge the court read from the 
indictment (Tr. 65), instructing the jury that the in- 
dictment was the means “by which he [appellant] is in- 
formed of the charges made against him” (Tr. 62). The 
indictment included language that appellant did “know- 
imgly ... possess ... a narcotic drug” (Tr. 64) (em- 
phasis supplied). Thus the jury learned that knowledge 
was a function of possession as an element of the crime. 
The court then made specific reference to “the elements 
of this crime,” cautioning that the government had the 
burden to prove each element beyond a reasonable doubt. 
Included in its recitation of those elements was that “the 
defendant knowingly . . . had \[a narcotic drug] in his 
possession ...” (Tr. 65) (emphasis supplied). Thus the 
jury was once again instructed that knowledge had to 
accompany possession. The absence of further embellish- 
ment or elaboration by the court as to the meaning of 
“Inowledge”’ does not render the instruction defective. 
See United States v. Powell, D.C. Cir. No. 28,888, de- 
cided May 10, 1971; United States v. Moore, 140 U.S. 
App. D.C. 809, 485 F.2d 113 (1970). The word is of 
universal usage and is commonly understood.® United 
States v. Powell, supra; United States v. Hardin, —— 
U.S. App. D.C. ——, 448 F.2d 785 (1970); Byrd v. 
United States, 114 U.S. App. D.C. 117, 312 F.2d 357 
(1962); Byas v. United States, 86 U.S. App. D.C. 309, 
182 F.2d 94 (1950). Nothing further was required. 


8 Even the “red book” instruction, JUNIOR Bak SECTION oF D.C. 
Bar Ass’N, CRIMINAL JuRY INSTRUCTIONS FOR THE DISTRICT OF 
CoLuMBIA, No. 44 (1966), does not enhance the definition of “know- 
ingly” beyond the obvious. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
HERBERT B. HOFFMAN, 
Barry WM. LEVINE, 
Assistant United States Attorneys. 
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